
 T h is  o rde r  and  judgm en t  is  no t  b ind ing  p receden t ,  excep t  unde r  the*

doct r ines  o f  law  o f  the  case ,  res  jud ica ta ,  and  co l la te ra l  es top pel .   T he  cour t
gene ra l ly d is f avors  the  c i ta t ion  o f  o rde rs  and  judgm en ts ;  neve rthe le ss ,  an
o rder  and  judgm en t  m ay be  c i ted  under  the  term s and  cond i t ions  o f  the  10 th
C ir .  R .  36 .3 .
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G W E N  B ER G M A N ,

          D efendan t-A ppe l lan t .

O R D E R  A N D  J U D G M E N T *

B efore  H E N R Y ,  L U C E R O , and  M c C O N N E L L ,  C ircu i t  Judg es .

G w en  B ergm an  p leaded  gu i l ty to  a  tw o  coun t- in fo rm a tion  a l leg ing :  (1 )

a  v io la t ion  o f  the  Trave l  A c t ,  18  U .S .C .  §  1952(a )(1 )  and  (3 ) ;  and  (2 )  tha t

p roper ty de r ived  f rom  the  T rave l  A c t  v io la t ion ,  inc lud ing  $29 ,000 .00  in

U nited  S ta te s  cu rrency and  a  U n i ted  S ta te s  Pos ta l  O rde r  in  the  amoun t  o f

$1 ,000 ,  shou ld  be  fo rf e i ted  to  the  govern m en t  pu rsuan t  to  18  U .S .C .  §§  982 ,  

1956(c) (7) ,  1961(1) ,  and  28  U .S .C .  §  2461(c) .   T he  g overnm en t ’s
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a l lega tions  a r ise  ou t  o f  M s.  B e rgm an’s  paym en t  o f  $30 ,000  to  an  

unde rcove r  law  en fo rcemen t  agen t  (pos ing  a s  a  “h it  m an”)   to  m urde r  he r  ex -

husb and .   The  d is t r ic t  co u r t  sen ten ced  her  to  f ive  yea rs’  im prisonm en t ,

fo l low ed  by th ree  yea rs ’  superv ised  re lease .    

M s .  B e rgm an  appea led  he r  conv ic t ion  and  sen tence ,  and  he r  counse l

in i t ia l ly  f i led  a  b r ie f  pu rsuan t  to  A nders  v .  C a l i fo rn ia ,  386  U .S .  738  (1 967) .  

H er  counse l  s ta ted  tha t  M s.  B e rgm an  d id  no t  w ish  to  cha llenge  her

conv ic t ions  and  tha t ,  a s  to  he r  sen tences ,   the  is sues  tha t  cou ld  be  ra ised  on

appea l  had  no  m eri t .   

M s .  B e rgm an  then  f i led  a  p ro  se  supp lemen ta l  b r ie f  cha l leng ing  he r

conv ic t ion .    H er  counse l  and  the  gove rnm en t  subsequen tly f i led

supp lemen ta l  b r ie f s  address ing  he r  s t ronges t  a rgum en t:  tha t  she  had  no t

admi t ted  f ac ts  su f f ic ien t  to  e s tab l ish  a  v io la t ion  18  U .S .C .  §  1952(a )(1 )  and

(3 ) .   T he  gove rnm en t  con te s ted  M s.  B ergm an’s  a sse r t ion ,  see  A p le ’s  Supp .

B r .  f i led  A pr .  28 ,  2006 ,  a t  5  (s ta t ing  tha t  “B ergm an’s  admi t ted  conduct  w as

cove red  by the  Trave l  A c t” ) .   H ow ever ,  th ree  days  be fo re  the  schedu led  o ra l

a rgum en t  in  th is  appeal ,  the  gove rnm en t  confessed  e rro r ,  s ta t ing  tha t

“ [u ]pon  fu r the r  rev iew  o f  the  pa r t ies ’  b r ie f s  and  the  f ac ts  in  the  reco rd ,  [ i t ]

[had ]  conc luded  tha t  the  f ac ts  a s  admi t ted  in  the  p lea  ag reemen t  do  no t

sa t is fy the  e lemen ts  fo r  the  Trave l  A c t  v io la t ion  to  w h ich  B ergm an  p led

gu i l ty”  and  tha t  “B ergm an’s  conv ic t ion  shou ld  be  vaca ted ,  the  p lea



   W e  apprec ia te  the  gove rnm en t’s  e leven th -hour  concess ion .1

H ow ever ,  in  o rde r  to  avo id  the  need le ss  expend itu re  o f  the  re sources  o f  the
cour t  and  opposing  counse l ,  w e  u rge  tha t  in  fu tu re  cases  i t  shou ld  a rr ive  a t
i ts  f ina l  pos i t io n  in  a  m ore  t im e ly manner .  
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nu l l i f ied ,  and  the  ma t te r  remanded  to  the  d is t r ic t  cou r t  fo r  fu r the r

p roceed ings .”   A p le ’s  M tn .  to  V acate  O ra l  A rgum en t  and  to  R emand  to  the

D is tr ic t  C ourt  fo r  F u rthe r  P ro ceed ings ,  f i led  Ju ly 25 ,  2006 ,  a t  2 .    

W e  ag ree  w ith  the  gove rnm en t’s  cu rren t  pos i t ion .   T he  f ac ts  admi t ted

by M s.  B ergm an  do  no t  e s tab l ish  tha t  the  $30 ,000  pa id  to  the  unde rcove r

o f f ice r  cons t i tu ted  “p roceeds  o f  any un law fu l  ac t iv i ty,”  see  18  U .S .C .  §§

1952(a )(1 ) ,  1 956 ,  o r  “c r im ina l ly  de r ived  p ro perty,”  see  18  U .S .C .  §  1957(a ) .  

B ecause  the  fo rf e i tu re  charge  is  based  upon  the  Trave l  A c t  v io la t ions ,  i t  too

shou ld  be  ove rtu rned .

A ccord ing ly,  w e  V A C A T E  M s.  B ergm an’s  p lea  ag reem en t ,

conv ic t ions ,  and  sen tences ,  and  R E M A N D  the  case  to  the  d is t r ic t  cou r t  fo r

fu r the r  p roceed ings  cons is ten t  w i th  th is  o rde r  and  judgm en t .   In  l igh t  o f  the

d isposi t ion  o f  th is  appea l ,  w e  D E N Y  the  pa r t ies ’  pend ing  m ot ions  a s  m oo t     1

E ntered  fo r  the  C our t ,

R ober t  H enry 

C ircu i t  Judge  
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